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Special Newsletter 
Works Council Elections

Under Section 13 Subsection 1 Sentence 1 of the Works Coun-

cil Constitution Act (BetrVG), the normal period of office of the 

Works Council is four years. Accordingly, the regular Works 

Council elections are held every four years throughout Germany 

in the period between 1 March and 31 May of the same year. 

Authoritative for on-time holding is that the date of the election, 

i.e. the casting of votes, must take place within this period. By 

contrast, the Works Council must be elected outside the period 

laid down for the regular Works Council elections if

 ■ the workforce – based on the number of regular employ-

ees – has increased or declined by half – at least however by 

50 – over the 24 months since the last Works Council election

 ■ the Works Council no longer consists of the prescribed num-

ber of members

 ■ the Works Council resigns

 ■ the Works Council election has been successfully challenged

 ■ the Works Council has been dissolved by judicial decision or

 ■ no Works Council exists as yet in the company.

The period of office of a Works Council elected outside the regu-

lar election cycle ends upon election of a new Works Council; 

as a fundamental rule, this must be elected in the next period 

for regular Works Council elections following the election. The 

only case in which this does not apply is if the period between 

announcement of the election result and the start of the period 

stipulated for the next regular Works Council elections is less 

than one year. In this case, the new Works Council must not be 

elected until during the next-but-one period for regular Works 

Council elections; as a result, the period of office of the extraor-

dinarily elected Works Council may possibly be extended to 

approx. five years.

1. Timing of the 
Works Council elections
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As a fundamental rule, the Works Council can decide for itself the 

lead-time with which it initiates the election of the new Works 

Council. The only statutory ruling concerns the latest date by 

which the election must be initiated through the appointment of 

an electoral committee. Under this ruling, the Works Council is 

obliged to initiate the election at the latest ten weeks prior to the 

end of its period of office through the appointment of an electoral 

committee consisting of at least three persons entitled to vote.

Nevertheless, the question as to the earliest date on which the 

Works Council can initiate the election is of major practical rel-

evance. Against the background of the fact that both the electoral 

committee as well as the candidates enjoy the special protection 

against dismissal as per Section 15 Protection Against Dismissal 

Act (KSchG) up until announcement of the election result, the 

possibility exists of clever Works Councils causing significant 

delays to restructuring measures by initiating the election as 

early as possible. 

In the absence of a statutorily prescribed limit, even very early 

initiation of the election is, however, only likely not to trigger the 

special protection against dismissal under Section 15 KSchG if 

the premature appointment of the electoral committee can be 

qualified as misuse of rights. When this is the case has not yet 

been decided by the Federal Supreme Court. Lower-instance 

case law has thus far handled this matter in a very generous 

manner. In practice, the preconditions for assumption of misuse 

of rights can only be affirmed in absolute exceptional cases. It 

is therefore advisable to take account of the period for Works 

Council elections when planning restructuring measures.

2. Earliest possible date for 
 initiating the election

Note:

When planning restructuring measures, the period 

for the Works Council elections should be taken 

into account, as misuse of rights through prema-

ture initiation of the election is only likely to apply in 

exceptional cases.

back to table of contents
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The mandate of the Works Council is limited to the company for 

which it has been elected. The term company is presupposed 

both in the BetrVG as well as in the election regulations of the 

Works Council Constitution Act (WO BetrVG), but not defined. 

According to prevailing opinion, an independent company for 

the purpose of the BetrVG is any “operational unit, consisting of 

material and immaterial working resources, that is independent 

in terms of area of activities and organisation, and through which 

the employer continuously pursues a work purpose”.

It is the – in practice by all means difficult – duty of the electoral 

committee to determine the scope and limits of the unit for which 

the Works Council is elected. Although this is a typical source of 

error, the employer at best has the possibility of influencing this 

decision supportingly, in so far as the electoral committee allows 

this. Nevertheless, the employer can, irrespective of the timing 

of the election, bring about a judicial finding as to whether an 

organisational unit exists that qualifies for formation of a Works 

Council (Section 18 Subsection 2 BetrVG).

The finding concerning the organisational units for which a 

Works Council is to be elected requires correct classification of 

the corporate structure. This essentially requires a distinction 

between the following configurations:

As a rule, a company division has less independence compared 

to an independent company. A distinction must be made here 

between autonomous and non-autonomous company divisions; 

the latter must be allocated to the main company. A company 

division is considered autonomous and thus qualifying for for-

mation of a Works Council if it is geographically far away from 

the main company, to which it belongs from an organisational 

perspective, and/or independent in terms of its area of activity 

and its organisation, and has the required number of employees. 

In practice, the question of which distance is to be regarded 

as “geographically far away” and which not is one that cannot 

be answered easily in most cases. According to case law, not 

only the mere distance but also the quality of the traffic links is 

of great importance.

3. Determination of the company 

Practical tip:

In practice, there are often discrepancies  between 

Company Management and Works Council 

 concerning the determination of the organisational 

units qualifying for formation of a Works Council.  

As a rule, however, incorrect interpretation of the 

term “company” results in contestability of the 

 election – with the corresponding related costs. 

 Differences of opinion should therefore be clarified 

in advance if possible.

Caution!

If the workforce of a company division without 

a Works Council takes part in the Works Council 

elections in the main company on the basis of a 

vote as per Section 4 Subsection 1 Sentence 2 

BetrVG, the company division will lose its statutorily 

implied independence and will become part of 

the main company (BAG (Federal Labour Court), 

17 September 2013 -1 ABR 21/12).

This can have far-reaching consequences (including 

as regards the precondition for the drawing up of a 

social compensation plan).

a. Company division
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A joint company whose employees can only be represented 

by one Works Council is given if several enterprises manage a 

company jointly with the help of a single management appara-

tus. This requires a corresponding (possibly even only implied) 

agreement concerning the joint management.

Indicators for the existence of a joint company include:

 ■ the joint use of the technical and immaterial operating re-

sources as well as their joint physical accommodation

 ■ the existence of a cross-enterprise management structure for 

performance of the work purposes, in particular for the exer-

cising of the powers to issue instructions, the joint keeping 

of personnel files and drawing up of employment contracts, 

coordinated work deployment or coordination of holiday 

planning

 ■ cross-employer use of personnel or the exchange of employ-

ees, joint central company facilities, the personnel, technical 

and organisational linking of the work processes, the joint 

training of trainees, and

 ■ the personnel interlacing at shareholder and director level or 

the identity of the management personnel.

Section 3 BetrVG offers the employer the legal possibility of 

defining the company and thus also the electoral district of the 

Works Council. Accordingly, an agreement can be made through 

the conclusion of a corresponding collective wage agreement 

or – given the presence of the corresponding statutory precon-

ditions – through a works agreement and a majority decision 

of the workforce, to the effect that several companies within 

an enterprise are summarised into one unit. The advantage of 

this is that enterprises can organise the companies managed 

by them – which can be situated at various locations – in a 

uniform manner.

b. Joint company

c.  Summary of companies  

or company divisions

back to table of contents
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In addition, individual divisional companies can be formed 

through conclusion of a corresponding collective wage agree-

ment or, if there is no tariff commitment, through a works agree-

ment for product or project-related business areas of a cross-

company organisation, for which divisional Works Councils are 

to be elected accordingly. This offers the advantage of enabling 

the creation of rulings aimed specifically at the special aspects 

of the areas.

d. Formation of divisional companies

No election of Group or General Works Council.

In contrast to the forms of Works Council men-

tioned above, Group or General Works Councils are 

not elected. They are made up of members of the 

Works Councils elected at lower company or group 

level, who are delegated to the Group or General 

Works Council by the respective Works Councils.
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All employees of the company who have reached the age of 

18 (as at the date of the election) have an active voting right. 

To qualify for a passive voting right, employees must also have 

been with the company for at least six months as at the date 

of the election.

The determination of the persons with an active and passive 

voting right is of decisive importance for correct holding of the 

election and for avoiding subsequent contestability. In particular, 

both the size and the composition of the Works Council depend 

on how many employees have an active and a passive voting 

right. The determination of those with an active and passive 

voting right is the responsibility of the electoral committee.

Misunderstandings repeatedly arise, particularly in cases involv-

ing the following groups of persons:

Executive Managers are employees. Nevertheless, given their 

position on the “employer side”, Executive Managers do not 

enjoy the protection of the Works Council and are likewise not 

entitled to vote. In Section 5 Subsection 3 BetrVG, the law “de-

fines” who is an Executive Manager and thus ensures a host of 

disputes. Section 18a BetrVG provides for a special allocation 

procedure in order to resolve such disputes in the context of 

Works Council elections.

Under Section 7 Sentence 2 BetrVG, temporary employees who 

are deployed in the company for longer than three months have 

an active voting right.

On the other hand, temporary employees cannot be elected to 

the Works Council unless they are taken over into an employ-

ment relationship by the hirer following their deployment. In this 

case, the deployment period within the scope of the temporary 

hiring out is credited to the required minimum period of service 

of 6 months.

4. Voting right –  
active (right to vote) and passive 
(right to stand for election)

Executive Managers

Influence of temporary workers on the size of 

the Works Council.

In deviation from its previous case law, the BAG es-

tablished in its decision dated 13 March 2013 (7 ABR 

69/11) that temporary employees must be counted 

when determining the threshold levels of Section 9 

Sentence 1 BetrVG if they are regularly employed in 

the hirer’s company. According to the case law of the 

BAG, temporary employees must also be taken into 

account when determining the threshold levels of 

Section 111 BetrVG as well as of Section 23 KSchG. It 

is to be expected that this case law will be extended 

to include further threshold levels (e.g. for the choice 

of the electoral procedure, for the number of Works 

Council members to be released etc.). However, fur-

ther developments must be awaited.

Temporary employees

back to table of contents



8/28 www.heuking.de

Trainees that have reached the age of 18 must be regarded as 

“normal” employees of the company and therefore have both 

an active and a passive voting right.

If pre-retirement part-time work is performed using the block 

model, the following must be observed: during the active phase, 

the employee in pre-retirement part-time work has both an ac-

tive and a passive voting right in the same way as every other 

employee. If, however, he/she has entered the release phase, 

he/she has finally left the company and thus lost both the active 

as well as the passive voting right. No special aspects apply to 

employees who organise their pre-retirement part-time work as 

“normal” part-time working.

According to the objectives of the legislation, an employee in 

parental leave will (at some time) again actively return to the 

company and is therefore entitled to both an active and a pas-

sive voting right during the entire parental leave, irrespective of 

whether he/she works part-time during the parental leave or not.

Employees whose position has been terminated are also entitled 

to both an active and a passive voting right, at least up until the 

end of the period of notice.

According to BAG case law, an employee whose position has 

been terminated ordinarily will also retain his/her active voting 

right after expiry of the period of notice if he/she takes legal ac-

tion for unfair dismissal and continues to work during the action 

for unfair dismissal.

In order to prevent the employer from influencing the election 

through (ineffective) extraordinary and immediate termination, 

employees whose position has been terminated immediately 

also retain their active and passive voting right. According to 

BAG case law, a prerequisite for this is, however, (on-time) filing 

of legal action for unfair dismissal. Otherwise, departure from 

the company and thus the end of the employment relationship 

would already be an established fact. The background to the 

differing treatment of employees whose position has been ter-

minated ordinarily and extraordinarily is the desire to prevent 

the employer from influencing the election through (ineffective) 

extraordinary termination.

Trainees

Employees in pre-retirement part-time work

Parental leave

Employees whose position has been 

 terminated

Candidature during the probationary period

If an employee stands for election during the proba-

tionary period, he/she also enjoys the special pro-

tection against dismissal as an election candidate, 

provided he/she has been with the company for six 

months as at the date of the election.
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The conducting of the normal electoral procedure as per Section 

14 BetrVG and Sections 1 to 27 of the Election Regulation (“WO 

BetrVG”) is prescribed for all companies with more than 100 

employees entitled to vote. The simplified electoral procedure 

(see point 7 below) is obligatory for smaller companies with up 

to 50 employees entitled to vote. Companies with between 50 

and 100 employees entitled to vote can choose between these 

two procedural forms.

The normal electoral procedure can be sub-divided into five 

main sections, namely

a.  Aappointment of the electoral committee

b.  drawing up of the register of voters

c.  announcement of the declaration of the election

d.  submission, verification and announcement of the nomination 

lists as well as

e.  holding of the actual election, counting of the votes and an-

nouncement of the election results.

Whether and how the electoral committee is appointed depends 

on whether or not the company already has a Works Council 

that is subject to the statutory duty to appoint the electoral com-

mittee. If the Works Council does not comply with this duty or 

does not do so within the 10-week period, the electoral com-

mittee can either be appointed by the General or Group Works 

Council, or alternatively by the Labour Court (upon application 

by three persons entitled to vote or by a trade union represented 

in the company).

In companies that do not yet have a Works Council, the electoral 

committee can be appointed directly by the General or Group 

Works Council. If these bodies either do not exist or remain 

inactive, the electoral committee must be elected at a Works 

Meeting by the majority of the employees present. Invitations 

to this Works Meeting can be issued by three employees of 

the company entitled to vote or by a trade union represented in 

5. Choice of the correct electoral 
procedure 

6. Normal electoral procedure

a. Appointment of the electoral committee

back to table of contents



10/28 www.heuking.de

the company. If no Works Meeting can be organised or if the 

Works Meeting rejects the election of an electoral committee, 

the appointment of the electoral committee can also be made 

by the Labour Court – even against the will of the majority of 

the workforce.

Once the electoral committee has been appointed or elected, it is 

responsible for the further preparation and holding of the Works 

Council election. Under Section 2 Subsection 5 WO BetrVG, the 

electoral committee is required to ensure that foreign employees 

who do not have a (sufficient) command of the German language 

receive information in their own language regarding the election, 

the electoral procedure as well as concerning all related legal 

aspects. Options in this respect are the holding of a meeting 

with the foreign employees in the presence of interpreters, or 

the circulation of information leaflets in the respective language.

Under Section 2 WO BetrVG, the electoral committee must 

draw up a (current) list of entitled voters, the so-called “register 

of voters”, for each Works Council election. With the help of 

the employer, who has extensive obligations to cooperate in 

this respect, the electoral committee must draw up the register 

of voters separately for males and females and in alphabetical 

order, also stating the first and family name as well as the date 

of birth of the employees entitled to vote. Temporary employees 

who, under Section 7 Sentence 2 BetrVG, have only an active 

but not a passive voting right must be clearly distinguished. Dur-

ing the subsequent election, only those employees included in 

the register of voters are entitled to vote; for this reason too, the 

correctness of the register of voters is of particular importance 

for the electoral procedure.

The register of voters must be displayed in the company for 

inspection as from the date of initiation of the election up until 

conclusion of voting. Objections to the register of voters can be 

lodged with the electoral committee in writing within two weeks 

of issuing of the declaration of the election. All employees of 

the company or a trade union represented in the company have 

this right of objection.

Practical tip:

The DGB (Federation of German Trade Unions) 

offers the free download of information leaflets 

on Works Council elections in the most common 

foreign languages.

b. Drawing up of the register of voters

Caution!

As elections are frequently successfully challenged 

on the basis of errors in the register of voters, it is 

advisable to support the electoral committee as 

much as possible when preparing this. In some 

cases, objections against the register of voters (by 

an employee – the employer does not have a right 

of objection) can prevent more serious conse-

quences here. Because the possibility of stopping 

the election via a temporary injunction applies only 

if the election will probably be null and void, i.e. 

not just contestable, as a result of an obvious and 

gross violation of electoral regulations (BAG dated 

27 July 2011 - 7 ABR 61/10).
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The election will be initiated upon issuing of the declaration of 

the election, at the latest six weeks before the first election date. 

Section 3 Subsection 2 WO BetrVG includes a detailed defini-

tion of the minimum content of the declaration of the election.

In view of the scope of this minimum information content of the 

declaration of the election (namely indication of the number 

of members of the Works Council, the number of supporting 

signatures required and the calculation of the minimum seats 

for the minority gender), the declaration of the election is very 

prone to error in practice, and often gives rise to (successful) 

challenging of the election. Particular attention must be paid to 

the definition of the deadlines for submission of nomination lists, 

as these frequently contain errors.

It should be noted that obvious mistakes can be (and should be) 

corrected at any time. In all other cases, re-issuing is necessary 

and the workforce must be informed of this.

c. Issuing of the declaration of the election

back to table of contents
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Minimum content of the declaration of the election “in the normal electoral 

procedure”

1.  the date of issuing

2.  specification of the location at which the register of voters and this regulation will 

be displayed; additionally, in cases of announcement in electronic form (Section 2 

Subsection 4 Sentence 3 and 4 WO BetrVG), where and how the register of voters 

and the regulation can be inspected

3.  reference to the fact that only employees included in the register of voters are enti-

tled to vote or to stand for election, and that objections to the register of voters (Sec-

tion 4 WO BetrVG) can only be lodged in writing with the electoral committee within 

two weeks of issuing of the declaration of the election; the last date of the deadline 

must be stated

4.  the share of the genders and reference to the fact that the gender in the minority 

must be represented on the Works Council at least in accordance with its numeri-

cal ratio if the Works Council has at least three members (Section 15 Subsection 2 

BetrVG)

5.  the number of Works Council members to be elected (Section 9 BetrVG) as well as 

the minimum number of seats on the Works Council to be allocated to the gender in 

the minority (Section 15 Subsection 2 BetrVG)

6.  the minimum number of persons entitled to vote who must sign a nomination (Sec-

tion 14 Subsection 4 BetrVG)

7.  reference to the fact that the nomination of a trade union represented in the com-

pany must be signed by two authorised persons (Section 14 Subsection 5 BetrVG)

8.  reference to the fact that nominations must be submitted to the electoral committee 

in the form of nomination lists within two weeks of issuing of the declaration of the 

election if more than three Works Council members are to be elected; the last date 

of the deadline must be stated

9.  reference to the fact that voting is limited to the nominations and that nominations 

can only be considered if submitted on time (No. 8)

10.  specification of the location at which the nominations will be displayed until the 

conclusion of voting

11.  place, date and time of voting as well as the company divisions and small companies 

for which written voting has been decided (Section 24 Subsection 3 WO BetrVG)

12.  the place at which objections, nominations and other declarations must be submit-

ted to the electoral committee (company address of the electoral committee)

13.  place, date and time of the public vote counting
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In addition to naming candidates (with serial numbering, stating 

first and family name, date of birth and nature of employment in 

the company) and their signature to the effect that they agree 

to stand for election, each nomination list must also indicate the 

required number of so-called supporting signatures, i.e. a mini-

mum quorum (Section 14 Subsection 4 BetrVG) of the workforce 

based on the size of the company must confirm their support 

for the nomination list through signature. An employee can only 

run for one nomination list and can likewise only support one 

nomination list. Under no circumstances, however, does the 

supporting signature constitute a binding statement on voting 

conduct during the actual election. Trade unions represented 

in the company can also submit an own nomination list even 

without the required number of supporting signatures (Section 

27 WO BetrVG and Section 14 Subsection 5 BetrVG).

The electoral committee must take receipt of the nomination lists, 

acknowledge receipt and check them immediately for validity. 

Here too lies a risk of errors giving rise to contestability, as the 

electoral committee is ultimately responsible for deciding on 

by all means contentious legal matters. To avoid challenging, 

it can be advisable to provide the electoral committee with a 

permanent, legally qualified advisor during the “hot phase”. At-

tention must be paid in particular to the fact that the electoral 

committee is not entitled to prolong checking of the nomination 

lists and thus perhaps prevent possible corrections during the 

two-week period.

If only one (valid) nomination list is submitted, there will be a 

majority, i.e. person-based vote between the candidates on this 

list. Given several competing nomination lists however, voting 

will be by proportional representation.

Nomination lists can be submitted to the electoral committee 

within two weeks of issuing of the declaration of the election.

Finally, the electoral committee must announce the (valid) nomi-

nation lists at the latest one week prior to voting, following the 

drawing of lots to decide the sequence of the nomination lists 

on the ballot paper and in the announcement.

d. Election nomination lists

Note:

A list can only be marked as trade union list if it has 

been signed by at least two authorised representa-

tives of the trade union. At the same time, a list 

unjustifiably marked as trade union list cannot be 

rejected. Instead, the code word must be deleted 

and replaced by the names of the first two persons 

nominated (BAG dated 15 May 2013 - 7 ABR 40/11).

back to table of contents
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During actual voting, it must be ensured that each person en-

titled to vote can decide freely whether and how to vote. Votes 

must be cast secretly; this must also be ensured – for example 

through privacy shields during voting and a sealed ballot box. 

Measures must also be taken to ensure that each person entitled 

to vote votes once only and that ballot papers, voting location 

and voting times (shift work, large company premises) do not 

influence the election. Postal voting must also be made possible 

within the statutory limits (Section 24 WO BetrVG).

Votes must be counted in public. The seats on the Works Council 

must then be determined, bearing in mind the minimum quorum 

for the minority gender as per Section 15 BetrVG and Section 

15 Subsection 5 WO BetrVG.

The result of the election must be noted in the electoral record 

and signed by the Chair of the electoral committee and one fur-

ther member (entitled to vote). The persons elected must then be 

informed of their election. The persons elected can decline their 

election within three days of notification of the election result. 

Following the passing of this deadline, the electoral committee 

must announce the election results and summon the Works 

Council to its constituent meeting.

All election files must be kept by the Works Council up until the 

end of its period of office.

Election principles

The election of the Works Council is also a secret 

ballot, free and (at least to a major extent) equal.

e. Actual election

Caution!

No possibility exists for rectifying a discrepancy, 

 ascertained subsequent to conclusion of the 

 election, between the number of votes cast and the 

voting noted in the register of voters by question-

ing the employees and correcting the comments 

 retrospectively (BAG dated 12 June 2013 –  

7 ABR 77/11). Corresponding measures must 

 therefore be taken to ensure that each person 

 entitled to vote votes once only.
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The simplified procedure as per Section 14a BetrVG can be 

organised as single or double-level. Which procedure is chosen 

depends on how the Works Council election has been initiated.

If an invitation to an election meeting is issued by a trade union 

represented in the company or by three persons entitled to vote, 

the double-level procedure applies. If, on the other hand, the 

electoral committee is not elected but appointed (by the Labour 

Court, or the Group or (General) Works Council), the single-level 

procedure is applied since, in this case, the first level – the elec-

tion of the electoral committee – is no longer necessary.

The double-level procedure for the election of the Works Coun-

cil is initiated by a trade union represented in the company or 

three persons entitled to vote issuing an invitation to the election 

meeting. The letter of invitation must be announced and must 

include references as to who will issue the invitation to the elec-

tion meeting (through signature), when and where the election 

meeting will take place, to the fact that nominations for the Works 

Council election must be submitted by the end of the election 

meeting, and to the required number of supporting signatures.

The election meeting must be held at the earliest seven days 

after the first date of announcement of the invitation. It must 

also be ensured that (if possible) all persons entitled to vote can 

attend the election meeting.

The election meeting must elect an electoral committee consist-

ing of three members. During the election meeting, the electoral 

committee must then draw up the register of voters and issue 

the declaration of the election. The minimum content of this is 

based on Section 31 WO BetrVG. All election nominations must 

be received by the end of the election meeting. These will be an-

nounced by the electoral committee after the election meeting.

Actual voting will then take place at a second election meeting. 

Exclusively majority, i.e. person-based voting is used in the sim-

plified electoral procedure. If no subsequent voting is required 

as per Section 35 WO BetrVG, the votes will be counted im-

mediately following voting. Counting will be in public. Subse-

quent voting must be applied for at the latest three days before 

the election meeting. Otherwise, the principles on secrecy and 

equality of the election outlined above shall apply.

7. Simplified electoral procedure

Single-level procedure given appointment of 

the electoral committee, double-level proce-

dure if it is elected.

Double-level procedure

back to table of contents
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When the electoral committee has been appointed, it must draw 

up the register of voters as with the double-level procedure, issue 

the declaration of the election and announce both. The law does 

not (unfortunately) provide for a minimum period between ap-

pointment of the electoral committee and holding of the election 

meeting at which the Works Council is to be elected. However, 

the minimum periods for submission of the nominations (one 

week before the election meeting) suggest that a waiting period 

of at least two weeks should apply.

Single-level procedure
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Minimum content of the declaration of the election “in the simplified procedure”

1.  the date of issuing

2.  specification of the location at which the register of voters and this regulation will be 

displayed; additionally, in cases of announcement in electronic form (Section 2 Sub-

section 4 Sentence 3 and 4 WO BetrVG), where and how the register of voters and the 

regulation can be inspected

3.  reference to the fact that only employees included in the register of voters are entitled 

to vote or to stand for election, and that objections to the register of voters (Section 

4 WO BetrVG) can only be lodged in writing with the electoral committee within two 

weeks of issuing of the declaration of the election; the last date of the deadline must 

be stated

4.  the share of the genders and reference to the fact that the gender in the minority must 

be represented on the Works Council at least in accordance with its numerical ratio if 

the Works Council has at least three members (Section 15 Subsection 2 BetrVG)

5.  the number of Works Council members to be elected (Section 9 BetrVG) as well as the 

minimum number of seats on the Works Council to be allocated to the gender in the 

minority (Section 15 Subsection 2 BetrVG)

6.  the minimum number of persons entitled to vote who must sign a nomination (Section 

14 Subsection 4 BetrVG) and reference to the fact that nominations not made until 

during the election meeting for election of the electoral committee do not require the 

written form (Section 14a Subsection 2 second half-sentence BetrVG)

7.  reference to the fact that the nomination of a trade union represented in the company 

must be signed by two authorised persons (Section 14 Subsection 5 BetrVG)

8.  reference to the fact that nominations must be submitted to the electoral committee 

by the end of the election meeting for election of the electoral committee (Section 14a 

Subsection 2 first half-sentence BetrVG)

9.  reference to the fact that voting is limited to the nominations and that nominations can 

only be considered if submitted on time (No. 8)

10.  specification of the location at which the nominations will be displayed until the con-

clusion of voting

11.  place, date and time of the election meeting for election of the Works Council (date of 

voting – Section 14a Subsection 1 Sentence 3 and 4 BetrVG)

12.  reference to the fact that persons entitled to vote who are unable to attend the election 

meeting for election of the Works Council, will be given the opportunity of subsequent 

written voting (Section 14a Subsection 4 BetrVG); the request for subsequent written 

voting must be notified to the electoral committee at the latest three days before the 

date of the election meeting for election of the Works Council

13.  place, date and time of the subsequent written voting (Section 14a Subsection 4 BetrVG) 

as well as the company divisions and small companies for which subsequent written 

voting as per Section 24 Subsection 3 WO BetrVG has been decided

14.  the place at which objections, nominations and other declarations must be submitted 

to the electoral committee (company address of the electoral committee)

15.  place, date and time of the public vote counting
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As is so frequently the case, the pitfalls also lie in the detail when 

it comes to Works Council elections. Nevertheless, illustrating all 

relevant individual aspects would go beyond the scope of this 

newsletter. At the same time, we have outlined some frequently 

occurring problem areas below so as to underline the host of 

legal aspects to be considered with Works Council elections.

Within the framework of Works Council elections, the trade union 

has above all a controlling and supporting role.

In certain circumstances – no electoral committee will be ap-

pointed or a Works Council is to be elected for the first time 

– the trade union can initiate the election of the Works Council 

through an invitation to an election meeting.

It can also assert the appointment of the electoral committee 

in judicial proceedings; in this respect, it is entitled to make 

nominations for the positions on the electoral committee. In 

companies with more than twenty employees, the court can 

also appoint outside trade union members as members of the 

electoral committee.

Additionally, the trade union can appoint an employee of the 

company to act as non-voting member of the electoral com-

mittee.

The trade union can also submit own election nominations that 

are exempt from the requirement of supporting signatures.

The electoral committee is obliged to send a copy of the elec-

tion record to any trade union represented in the company as 

well as to the employer.

The trade union is also one of the parties entitled to challenge 

a Works Council election.

The trade union can apply to the Labour Court for an injunction 

as a means of effectively protecting against hindering of the 

election, and can even initiate a criminal complaint.

Finally, for the purpose of safeguarding the said functions and 

powers, the trade union represented in the company has a right 

of access to the company and, in certain circumstances, even 

to the individual workplace. The right of access will only be ex-

8. Individual questions

Rights of the trade union
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cluded if it conflicts with unavoidable necessities of operational 

procedures, mandatory safety requirements or the protection 

of company secrets. As a fundamental rule, access can be de-

manded during working hours. Nevertheless, the trade union 

must inform the employer in advance of its visit. It must state 

the purpose of its visit so that the employer can decide whether 

a right of access actually exists.

Under Section 15 KSchG, the persons involved to a decisive 

extent in the Works Council and its election enjoy special protec-

tion against dismissal, in order to protect them against employer 

“sanctions”. The persons involved in the election are the mem-

bers of the electoral committee, the candidates in the election 

as well as the employees who issue an invitation to an election 

meeting.

The special protection against dismissal begins upon taking up 

of the respective protected position, i.e. upon announcement 

of the invitation to the election meeting, the appointment as a 

member of the electoral committee and the announcement of 

candidacy. The special protection against dismissal lasts up until 

announcement of the election result; during this phase, termina-

tion is only possible for important cause and taking account of 

the requirement of consent as per Section 103 BetrVG.

Members of the electoral committee and unsuccessful candi-

dates also enjoy post-election special protection against dis-

missal for a period of six months. During this phase, termination is 

only possible for important cause. A person issuing an invitation 

to the election meeting only enjoys post-election special pro-

tection against dismissal (for three months) if no Works Council 

election takes place.

The BetrVG stipulates that the employer must bear the costs 

of the election without specifying this in detail. In addition to 

the costs of materials (ballot papers and other forms as well as 

ballot boxes), above all the personnel and advisory costs are 

considerable.

Members of the electoral committee are entitled to release from 

their work duties subject to continued payment of remuneration 

if and in so far as their activities necessitate this. In addition, the 

legal costs of any judicial proceeding, initiated by (or against) 

the electoral committee, as well as the costs of necessary train-

Special protection against dismissal

Release of employees for the election and 

other cost factors

back to table of contents
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ing measures for electoral committee members, must also be 

assumed.

By contrast, the employer is not required to bear the costs of an 

election campaign – printing of election newspapers, flyers etc. If 

the employer assumes these costs for selected candidates only, 

this is also inadmissible interference in the electoral process and 

may even render the employer liable to prosecution

The employer must also calculate the costs of working time lost 

(but to be paid nevertheless) for employees participating in the 

election (e.g. election meeting, participation in the public vote 

counting, voting). Measures of this nature must all be carried 

out during normal working hours.
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The opportunities available to the employer for influencing mat-

ters are before the election. Measures to determine the electoral 

district must be carried out with a corresponding lead-time. The 

same applies for the conclusion of agreements under Section 3 

BetrVG. Sufficient time should be allowed here for negotiations 

and the taking of legal advice. Attention must be paid above all 

to the fact that, particularly in cases in which the Works Council 

has rights of participation under Sections 111 et seq. BetrVG 

(for example when agreeing a social compensation plan), such 

action can be economically futile.

Additionally, training measures for both the employee-side as 

well as the company representatives can be a means of pre-

venting mistakes as regards organisation of the election and 

counteracting an – expensive – judicial dispute concerning the 

legality of the election.

If, on the other hand, the employer wishes to interfere during 

the election, for example by nominating own candidates (inad-

missible), providing financial support for individual candidates 

(inadmissible) or own propaganda (inadmissible and also inef-

fective), he will be guilty of (attempted) influencing of an election 

and may be liable to prosecution.

Case law also sees this type of inadmissible and possibly pun-

ishable hindering of elections in cases in which the employer

 ■ dismisses employees in order to prevent them from partici-

pating in the election

 ■ fails to comply with his statutory obligations to cooperate – for 

example concerning the preparation of the register of voters 

 ■ hinders admissible election campaigning by refusing to pro-

vide space for the display of election posters, or

 ■ hinders employees wishing to participate in the election, 

for example by deliberately scheduling specific work for the 

election day.

Nevertheless, the employer is free to motivate a large number of 

employees to stand for election by emphasising that candidature 

for membership of the Works Council will have no negative ef-

fects on a person’s career.

9. Reaction options open  
to the employer 

Before the election

During the election

Caution!

Influencing and hindering the Works Council 

 election is a punishable offence

Note:

Numerous training measures on the subject of 

“Works Council elections” are offered at the turn of 

the year preceding the period for the regular Works 

Council elections (for example by the DGB). Mem-

bers of the Works Council have a right to participate 

in these measures at the expense of the employer. It 

is also advisable to allow participation in such train-

ing measures by at least one (future) member of the 

electoral committee.

back to table of contents
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In a few cases of such serious violation of the election regula-

tions that there is no longer the semblance of correct elections, 

the election will be null and void.

The nullity of the election can be asserted at any time, including 

after expiry of the two-week period for challenging. Actions of 

a Works Council arising from a void election are also null and 

void. Works Agreements concluded by any such Works Council 

are likewise ineffective.

In practice, however, the employer has an increased interest in 

stopping an unlawful election as early as during the electoral 

procedure – immediately – within one week – by means of 

proceedings for temporary relief – and then continuing the pro-

cedure following rectification of the error. The early stopping can 

limit the costs and workload associated with the holding of two 

elections. However, the successful conducting of proceedings 

for temporary relief is possible only very rarely. This is because, 

under BAG case law, an election can only be stopped through 

temporary injunction if it will probably be null and void (BAG 

dated 27 July 2011 - 7 ABR 61/10).

However, this can only be assumed in very special exceptional 

circumstances, namely in the event of such extensive violation 

of general principles of any correct election that even the sem-

blance of a lawful election is no longer given. This must involve 

obvious and particularly gross violations of election regulations. 

In practice, it will hardly be possible to demonstrate any such 

violation even if it actually exists.

By contrast, retrospective challenging of the election holds out 

the prospect of success if there have been violations of essential 

regulations on the right to vote, eligibility to stand for election or 

the electoral procedure during the course of the Works Council 

elections, and these violations were not rectified in admissible 

manner before conclusion of the electoral procedure.

Accordingly, not all violations of election regulations create an 

entitlement to challenge the election. Rather, in order to prevent 

the challenging of elections on the basis of “minor violations”, 

the possibility must not be excluded that the violation asserted 

has not altered or influenced the election result.

Stopping the election through temporary 

 injunction – nullity of the election

Examples of nullity of the election

- the appointment of the electoral committee is 

based on a serious error of establishment that 

 results in non-existence of the body, e. g. the 

 absence of a resolution by the Works Council 

concerning the appointment

- the election of the Works Council by acclamation

- the arbitrary misinterpretation of the term 

company

After the election – challenging of the election
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Under Section 19 BetrVG, the employer, the trade union as well 

as three employees entitled to vote have the right to challenge 

the election before the Labour Court within two weeks of an-

nouncement of the election result.

The employer must consider carefully whether he himself wishes 

to carry out an election-challenging process. After all, he must 

not only bear the costs of the judicial challenge procedure (i.e. 

the costs of the lawyers involved) – possibly over three instances 

– but also the costs of the new election.

In addition, a Works Council formed on the basis of an unlawful 

election can remain “in power” throughout the appeals to all 

judicial instances; it is not considered as removed from office 

until such time as the court decision is final and absolute. The 

Works Council remains in office throughout the entire dispute 

surrounding the challenge to the election with all rights, and thus 

remains the contact body for the employer. It is clear that an 

election-challenging procedure, which not infrequently involves 

emotional accusations, can be a burden on cooperation.

These considerations are likely to be less of a deterrent against 

challenging of the election given a targeted attack against “only” 

the election of a single member of the Works Council. If the 

challenge is successful in such cases, the member of the Works 

Council leaves the Works Council when the decision becomes 

final and absolute, and is replaced by the next substitute member.

back to table of contents
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Normal electoral procedure Simplified electoral procedure

Deadline To Do Deadline To Do

At the latest ten 
weeks before the 
end of the period of 
office of the exist-
ing Works Council

Appointment of the electoral com-
mittee by the old Works Council 
and announcement of the appoint-
ment in the company

Seven days before 
the election meet-
ing

Invitation to the election meeting 
for election of the electoral 
committee

Immediately 
thereafter

First meeting of the electoral 
committee; possibly resolution on 
rules of procedure and drawing up 
of a working plan

Immediately 
thereafter

Handing out of the documents for 
drawing up registers of voters

Immediately 
thereafter

Preparatory measures
 ■ request for information from the 
employer
 ■ drawing up of the register of 
voters separately for males and 
females
 ■ classification of Executive Man-
agers (Section 18a BetrVG)
 ■ determination of the number of 
members of the Works Council 
to be elected and the minimum 
number of seats for the minority 
gender
 ■ determination of the company 
divisions and small companies 
for which postal voting will be 
decided
 ■ determination of the places at 
which the register of voters, the 
election regulation and elec-
tion nominations as well as the 
declaration of the election will be 
announced
 ■ determination of the place, date 
and time of the election and the 
public vote counting

At the earliest 
seven days after 
announcement of 
the invitation

First election meeting for election 
of the electoral committee

At the latest six 
weeks before the 
first election date

Issuing and announcement of the 
declaration of the election

At the election 
meeting

Issuing of the declaration of the 
election

Upon issuing of the 
declaration of the 
election

Announcement of the register of 
voters and election regulation

At the election 
meeting

Drawing up of the registers of 
voters

Two weeks after 
issuing of the 
declaration of the 
election

Last date for submission of 
election nominations

By the end of the 
first election meet-
ing

Last opportunity for submission of 
election nominations

10. Comparison of normal and 
simplified electoral procedure
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Normal electoral procedure Simplified electoral procedure

Deadline To Do Deadline To Do

At the latest ten 
weeks before the 
end of the period of 
office of the exist-
ing Works Council

Appointment of the electoral com-
mittee by the old Works Council 
and announcement of the appoint-
ment in the company

Seven days before 
the election meet-
ing

Invitation to the election meeting 
for election of the electoral 
committee

Immediately 
thereafter

First meeting of the electoral 
committee; possibly resolution on 
rules of procedure and drawing up 
of a working plan

Immediately 
thereafter

Handing out of the documents for 
drawing up registers of voters

Immediately 
thereafter

Preparatory measures
 ■ request for information from the 
employer
 ■ drawing up of the register of 
voters separately for males and 
females
 ■ classification of Executive Man-
agers (Section 18a BetrVG)
 ■ determination of the number of 
members of the Works Council 
to be elected and the minimum 
number of seats for the minority 
gender
 ■ determination of the company 
divisions and small companies 
for which postal voting will be 
decided
 ■ determination of the places at 
which the register of voters, the 
election regulation and elec-
tion nominations as well as the 
declaration of the election will be 
announced
 ■ determination of the place, date 
and time of the election and the 
public vote counting

At the earliest 
seven days after 
announcement of 
the invitation

First election meeting for election 
of the electoral committee

At the latest six 
weeks before the 
first election date

Issuing and announcement of the 
declaration of the election

At the election 
meeting

Issuing of the declaration of the 
election

Upon issuing of the 
declaration of the 
election

Announcement of the register of 
voters and election regulation

At the election 
meeting

Drawing up of the registers of 
voters

Two weeks after 
issuing of the 
declaration of the 
election

Last date for submission of 
election nominations

By the end of the 
first election meet-
ing

Last opportunity for submission of 
election nominations

10. Comparison of normal and 
simplified electoral procedure
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Normal electoral procedure Simplified electoral procedure

Deadline To Do Deadline To Do

Two weeks after 
issuing of the 
declaration of the 
election

Last date for objections to the 
register of voters

Three days after 
issuing of the 
declaration of the 
election

Last opportunity for objections to 
the register of voters

Thereafter, before 
announcement of 
the election nomi-
nations

Drawing of the list numbers in the 
presence of the list representatives

Majority voting, consequently no 
lists

Immediately 
 thereafter

Announcement of the valid 
nominations or announcement 
that no valid nominations have 
been received – in the latter case: 
setting of a period of grace

Following the first 
election meeting

Checking and announcement of 
the nominations

At the latest one 
week before the 
end of the period of 
office of the exist-
ing Works Council

Election date or dates One week after the 
first election meet-
ing

Second election meeting for 
election of the Works Council

Immediately fol-
lowing the end of 
voting

Public vote counting Immediately follow-
ing the end of vot-
ing if no subsequent 
voting required

Public vote counting

Immediately 
 thereafter

Determination of the provisional 
election result and preparation of 
the election record; announcement 
of the provisional election result

Immediately 
 thereafter

Determination of the provisional 
election result and preparation of 
the election record; announcement 
of the provisional election result

Immediately 
 thereafter

Official notification of the 
candidates elected

Immediately 
 thereafter

Official notification of the 
candidates elected

Within three work-
ing days of official 
notification of the 
election result

Opportunity for the elected 
candidates to decline the election

Within three work-
ing days of official 
notification of the 
election result

Opportunity for the elected 
candidates to decline the election

Immediately 
thereafter

Announcement of the newly 
elected members of the Works 
Council and forwarding of the 
election record (in copy) to 
employer and trade union

Immediately 
 thereafter

Announcement of the newly 
elected members of the Works 
Council and forwarding of the 
election record (in copy) to 
employer and trade union.

Within one week 
following the last 
election date

Invitation to the constituent 
meeting of the Works Council by 
the electoral committee

Within one week 
following counting 
of the votes

Invitation to the constituent 
meeting of the Works Council by 
the electoral committee

Two weeks after 
announcement of 
the election result

Expiry of the deadline for 
challenging as per Section 19 
Subsection 2 BetrVG

Two weeks after 
announcement of 
the election result

Expiry of the deadline for 
challenging as per Section 19 
Subsection 2 BetrVG
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Normal electoral procedure Simplified electoral procedure

Deadline To Do Deadline To Do

Two weeks after 
issuing of the 
declaration of the 
election

Last date for objections to the 
register of voters

Three days after 
issuing of the 
declaration of the 
election

Last opportunity for objections to 
the register of voters

Thereafter, before 
announcement of 
the election nomi-
nations

Drawing of the list numbers in the 
presence of the list representatives

Majority voting, consequently no 
lists

Immediately 
 thereafter

Announcement of the valid 
nominations or announcement 
that no valid nominations have 
been received – in the latter case: 
setting of a period of grace

Following the first 
election meeting

Checking and announcement of 
the nominations

At the latest one 
week before the 
end of the period of 
office of the exist-
ing Works Council

Election date or dates One week after the 
first election meet-
ing

Second election meeting for 
election of the Works Council

Immediately fol-
lowing the end of 
voting

Public vote counting Immediately follow-
ing the end of vot-
ing if no subsequent 
voting required

Public vote counting

Immediately 
 thereafter

Determination of the provisional 
election result and preparation of 
the election record; announcement 
of the provisional election result

Immediately 
 thereafter

Determination of the provisional 
election result and preparation of 
the election record; announcement 
of the provisional election result

Immediately 
 thereafter

Official notification of the 
candidates elected

Immediately 
 thereafter

Official notification of the 
candidates elected

Within three work-
ing days of official 
notification of the 
election result

Opportunity for the elected 
candidates to decline the election

Within three work-
ing days of official 
notification of the 
election result

Opportunity for the elected 
candidates to decline the election

Immediately 
thereafter

Announcement of the newly 
elected members of the Works 
Council and forwarding of the 
election record (in copy) to 
employer and trade union

Immediately 
 thereafter

Announcement of the newly 
elected members of the Works 
Council and forwarding of the 
election record (in copy) to 
employer and trade union.

Within one week 
following the last 
election date

Invitation to the constituent 
meeting of the Works Council by 
the electoral committee

Within one week 
following counting 
of the votes

Invitation to the constituent 
meeting of the Works Council by 
the electoral committee

Two weeks after 
announcement of 
the election result

Expiry of the deadline for 
challenging as per Section 19 
Subsection 2 BetrVG

Two weeks after 
announcement of 
the election result

Expiry of the deadline for 
challenging as per Section 19 
Subsection 2 BetrVG
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